INQUIRY ON EMPIRICAL RESEARCH IN LAW


Responses to the Consultation Document

Responses to these questions are sought by 30 June 2004. It will assist the Inquiry Team if, wherever possible, responses are sent electronically to: 


m.mason@ucl.ac.uk
We do not expect all respondents to answer all the questions; partial responses will be equally welcome. So too will comments and observations that fall outside the precise scope of the consultation questions. 

We shall assume that responses can be quoted either fully or in part unless they are marked ‘confidential’.

We would be grateful if respondents gave their name and contact details so that, if necessary, we can follow up issues with them.

Your Name: Prof John Flood, Dr Bronwen Morgan, Prof Anthony Bradney

Your Organisation: Socio-Legal Studies Association

Your Email Address: john.flood@care4free.net

Can we quote you in our final report?: Yes

Can we use your name in our final report?: Yes
CHAPTER 2  

THE DEVELOPMENT OF EMPIRICAL RESEARCH IN LAW
Q1. 
What do you regard as the key factors explaining the relative paucity of empirical research in civil justice?

Socio-legal studies in general is composed of empirical and theoretical studies. There are an ever-increasing range of research methodologies competing for attention within socio-legal studies without a similar increase in the number of academics engaged in the area.  There has been a comparative growth in theoretical approaches in socio-legal studies, possibly at the expense of the empirical. In part this may have been the result of the RAE: empirical studies take longer to bring to fruition than non-empirical work. The time frame of the RAE does not permit extended empirical studies unless the researchers are able to extract publishable findings within the allotted time frame.  Equally, certain areas are no longer funded to the same extent as they were previously—as hinted at in the consultation document—for example, legal profession. However, the legal profession has historically under-funded academic research as compared to other professions, eg, accounting which has an extensive legacy of funding academic research.

Q2. 
What do you regard as the key factors explaining the relative wealth of empirical research in criminal justice? 

          Studies in criminal justice may have been perceived to be more closely linked to traditional concerns in the law school about civil liberties and justice within society.  They may also have been seen as being of more relevance to the population at large.

Q3. 
Is it easier to integrate criminal justice rather than civil justice research centres within Law Schools and social science faculties, and if so why?

Q4. 
What lessons can be learned for the development of empirical research in the civil justice area from the history of empirical research in criminal justice?

Q5.
To what extent do you think that Government investment has been an important factor in the historical development of empirical criminal justice research?

    Insofar as funding is an important factor in any large-scale empirical project the way in which that funding is available, for example through the Home Office, must be a contributory factor to the way in which empirical research develops.

Q6.
Are there factors relating to the requirements of funding bodies, their schemes or their programmes that deter empirical researchers interested in civil law from applying or from succeeding with applications?

Q7.
Are the explanations for this low application rate to be found in an interest or skills shortage among lawyers and social scientists, or are there factors built into the criteria for funding, or the shape of funding schemes and programmes that deter such applications?

Q8.
Is there more that could and should be done by the funders of research to promote empirical research in the civil justice field? 

Q9. 
Are there other sources of funding empirical research that have not been identified above?

Q10. 
Who should be funding empirical research into civil law subjects?

Q11. 
Do consultees think that the relative lack of official data about the operation of the civil justice system acts as a deterrent to the undertaking of empirical research in this area?

    Shortage of accessible data make it more difficult for prospective researchers to make the initial enquiries that can generate potential questions or issues that need addressing in depth.  When such information is available in other areas this may make those other areas attractive as research sites. 

Q12. 
How important do you think the building of critical mass in research centres is to the success of empirical research in civil justice?

    This does not seem to have been necessary in the case of criminal justice.

Q13. 
If your answer to the preceding question is positive, what size research groups do you think are optimal?

CHAPTER 3.

BUILDING EMPIRICAL RESEARCH CAPACITY: INCENTIVES AND DISINCENTIVES 
Q14.
To what extent do policymakers in your field of research interest encourage and commission empirical research?

Q15.
To what extent are policymakers in your field interested in engaging with the results of empirical research, whether or not they have commissioned work?

Q16.
Are there measures that need to be taken both by researchers and policymakers to increase dialogue and enhance the impact of empirical legal research? 

Q17.
Do you agree that these factors represent incentives for both lawyers and social scientists engaging in empirical research in law?

Q18.
If so, which do you regard as the most significant incentives?

· excitement of discovering new knowledge: For social scientists this important incentive is not present unless the fundamental conception of empirical research is more closely connected to basic theoretical questions about social order or political change. For lawyers the same arguably is necessary to sustain a) long term interest in empirical research and b) the capacity to work in interdisciplinary teams

· funder enthusiasm for interdisciplinary research:  Again unless there are connections to the broader social science agenda (as opposed to applied policy utility) funder enthusiasm may translate into a sufficient success rate to act as a proper incentive. If this connection was present then the applied policy potential of socio-legal research could add to the attractiveness of applications to the funding bodies, in light of their 'Third Leg' obligations. 

· policymaker needs: Not necessarily a basic structural incentive because the time frames of policy-funded research are so short that they typically applicants who are already very familiar with empirical research rather than attracting new entrants

· legal profession demands

· university creation of larger faculties merging law with law social science?: Not an incentive by itself because of the persistence of existing practices and daily routines including geographical , but could facilitate creative initiatives
Q19.
Are there other incentives that should be taken into account?

Q20.
What measures could you suggest to increase the incentives for scholars to engage in empirical research in law?

Q21. 
Have structural changes in universities led to improved collaboration between law and other social science areas?

Q22.
Is there a lack of interest in the investigation of issues relating to justice and society among young legal academics?

    No.

Q23.
How can the recruitment of new empirical legal researchers be made more attractive?

    It is clear that there has been a huge rise in the amount of research being done in university law schools over the last decade.  However, notwithstanding the variety of research methods now being used, most of that research remains text-based in its nature.  Large-scale empirical projects call for both a very different set of skills and a different knowledge-base to that that most academics will have acquired through an undergraduate course in law.  Accessible training is therefore a prerequisite to the recruitment of new researchers.  Secondly, it has to be clear that such research does relate and will in the future relate to the intellectual interests of those doing the research.

Q24.
What should be the relationship between university pay scales and other employers of potential researchers?

    For those researchers who have a law background potential salaries in practice are and always will be hugely higher than those available in universities.  This means that highly qualified people will only be attracted into research if there are clear non-pay benefits that outweigh the loss of salary.  In the main the research suggests that the most important benefit is the autonomy that academic life affords. 

Q25.
What is needed by way of training for new empirical researchers wishing to enter the field? Also see answers to QQ47-50.
Training is vital. As indicated there is a paucity of training milieux because law schools are largely not set up to offer socio-legal training. There does need to be more interdisciplinary training among university law schools and other social science departments. Unfortunately, for many social scientists the study of law is a marginal activity compared to many other subject areas.

Q26.
Where should it be provided?

Q27.
How can it be funded?

Q28.
Can such training be offered collaboratively?

    In principle this is possible but it involves greater administrative costs. 

Q29.
Could graduate schools be the focus of research training/staff development to enable new researchers to develop the necessary skills?

Q30. 
Should law schools be as dominated by the demands of the taught curriculum as they currently appear to be?

    Law schools, when appointing staff, still seem to give their teaching needs priority.  This may stem from the fact that, historically, teaching rather than research was seen as being of central importance within the law school.  Whilst law school need to service their teaching needs this appointment practice now seems odd, particularly in the context of the importance attached to research by leading law schools.    

Q31. Could the organisation of teaching programmes provide more time for staff to carry out empirical research?

Q32. Are there lessons that law schools could learn from other disciplinary areas (e.g. engineering, medicine) where there are pressures to teach an extensive professionally determined syllabus while at the same time carrying out cutting edge research?

Q33. 
Are there ways in which law schools can cost-effectively include socio-legal researchers in their staff complements?

Q34.
Are there other institutional arrangements required (e.g. the creation of graduate schools) to enable interdisciplinary work to be taken forward?

Q35.
Is there a lack of engagement with the law as part of sociology or other social science training? 

Yes, law is not a central topic of study for social scientists who generally have longer associations with other disciplines such as medicine or social policy.

Q36.
Does lack of fluency in legal issues present a serious problem for sociologists interested in research on law?

Q37.
Does the ESRC stress on research skills for graduate social scientists hamper attempts to branch out and develop new skills, such as legal skills?

Q38. Is there a need for positive incentives to encourage students in social science to cross disciplinary boundaries?

Q39.  Has the demise of joint Law and Sociology degrees (e.g. Warwick) had an impact on the development of interdisciplinary research interest?

Q40. Is there an intellectual ‘animosity’ between lawyers and other social scientists that inhibits interdisciplinary activity? Also see answers to QQ47-50.
Not really, more a lack of understanding of each others’ modalities.  There is some suggestion that those outside law schools are unaware of the diversity of work now being done within law schools.

Q41.
What are the key factors inhibiting social scientists from engaging in empirical research on legal subjects?

Q42.
What measures could be taken to overcome such problems and to encourage social scientists to work either alone or collaboratively on empirical research in law? 

Q43.
Do consultees agree that the capacity of the HEFCE (and other HE Funding Councils) to address the specific issues raised in this CD is limited? 

Q44.
Should the Funding Councils be more directive?

Q45.
Do consultees agree that a particular effect of the RAE has been to deter researchers from undertaking empirical research into law and legal process?  Also see answers to QQ47-50.
    It is of course possible to argue that the time-frame for large-scale empirical projects—ie, setting up, obtaining funding, and carrying out fieldwork—makes it less suitable for those researchers who feel themselves constrained by the demands of the RAE.  However there are other research methodologies being used within law schools which would not normally be regarded as being empirical in their nature and which suffer from similar pressures.  For example research in legal history may be both time-consuming and labour intensive because of the need to visit different libraries to view original material.  

Q46.
If so, are there measures that can be taken to address the issue?

QQ47-50.
Do you agree that the barriers and disincentives suggested in this Chapter act as a constraint on both lawyers and social scientists engaging in empirical research in law?

Barriers:

· Unattractive to legal academics due to little exposure in law school and not enough critical mass of faculty who can supervise empirical research: SLSA has many members who are ‘socio-legal’ but do not necessarily do empirical work, suggesting that lack of exposure or supervision capacity does not prevent 

· Lack of training opportunities in empirical research:  This is very important especially at postgraduate level – many of our students who start out with empirical interests gravitate away from them out of fear of not being sufficiently well-equipped. This could be ameliorating by building better links with social science departments in respect to post-graduate training.

· Lack of interest in social science departments in law and legal issues

· Role of funding councils? – indirect influence of discipline-based peer review

· The RAE, especially the lack of credit given by the Law Panel for external funding successes: Seems possible that the perception of what the RAE requires could be negative, generating a sense that one has to publish a lot very fast and discouraging time incentive in empirical research. However the RAE only requires 4 submissions over a long period, and in any event empirical research once done can generate multiple articles as it does all the time in natural sciences. If there is more understanding of this (perhaps by more leniency in the first five years of an academic career in terms of publication quantity), and a better understanding of the long-term benefits, the RAE could become a very positive incentive rather than a constraint. 

· Resource allocation mechanisms in universities

Q48.
If so, which do you regard as the most significant constraints?

Q49.
Are there other barriers and disincentives that should be considered?

Q50.
What measures could you suggest to overcome these barriers and disincentives?

CHAPTER 4:

EXPERIENCE OVERSEAS 
Q51. 
Are there concerns about capacity to conduct empirical research in law in your country?

Q52.
If so, what is the nature of the problem and what do you consider to be the contributing factors. 

Q53.
If, on the other hand, there are no such concerns about capacity, can you suggest why the situation in your country might be different from that in the UK?

Q54.
Are there any lessons from the experience in your country that you think would be particularly important to consider in the UK context?

Any other comments:

Adequacy of the definition: “Empirical research in law...involves ‘the study, through direct methods rather than secondary sources of the institutions, rules, procedures and personnel of the law, with a view to understanding how they operate and what effects they have’”

 In the context of the examples used in the Nuffield report this turns out to be 
a very instrumentally driven conception of empirical research which arguably impacts on other aspects of the enquiry in ways that become evident in the following comments.

Click on the link below to return this form to Marc Mason:


m.mason@ucl.ac.uk
