SOCIO-LEGAL STUDIES ASSOCIATION RESPONSE TO:

JOINT ACADEMIC STAGE BOARD CONSULTATION ON THE RELATIONSHIP OF FOUNDATION DEGREES TO THE LAW QUALIFYING DEGREE



Socio-Legal Studies Association:

Socio-legal research and teaching is not easy to define and embraces many areas of work: 

The socio-legal community represents a 'broad church' and this is an aspect of the association which we have always cherished. Our members undertake library based theoretical work, empirical work which leads to the development of grounded theory, as well as more policy orientated studies which feeds directly into the policy making process. What binds the socio-legal community is an approach to the study of legal phenomena which is multi- or inter-disciplinary in its approach. Our theoretical perspectives and methodologies are informed by research undertaken in many other disciplines. Traditionally socio-legal scholars have bridged the divide between law and sociology, social policy, and economics. But there is increasing interest in law and disciplines within the field of humanities. 

(A definition used in the Research Assessment Exercise)



The SLSA is a forum for socio-legal scholars in the UK and elsewhere to come together and share interests and exchange ideas. We do this in a number of ways including the following:



Through the Annual Conference 

In addition we publish a Directory of members 

We maintain an email network and website. (http://www.ukc.ac.uk/slsa/index.htm)

We publish and distribute a Newsletter 

We support postgraduate/student events and hold conferences for postgraduates/students, as well as provide bursaries for SLSA student members 

We host a series of one-day conferences/workshops on particular topics 

We respond to consultation exercises on behalf of our members 



RESPONSE



The consultation document raises a number of concerns for legal scholars and, in particular, those who undertake socio-legal research and teaching. Socio-legal teaching is now very much a part of the mainstream of law degree provision within Law Schools. The SLSA considers it essential to the provision of ‘liberal legal education’.



As few FDs exist at this time some of the questions and issues raised in the Consultation are difficult to answer in specific terms. However, the following comments address both the Consultation and the Joint Academic Stage Board Discussion Paper, ‘HNDs and Foundation Degrees’, as well as some of the proposals set out in the White Paper.





INTRODUCTION

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                The Joint Academic Stage Board’s consideration of alternative and new routes to the legal profession (and to other legal careers) is much needed. In particular, the new Foundation Degrees (FDs) can provide a means of encouraging and supporting those who may not previously have considered entering either higher education or the legal profession. FDs, thus, offer a means both to increase participation and widen access not just to the professions but also to higher education. The importance of the FD in these respects should not be underestimated. 



This Consultation raises fundamental assumptions about ‘what’ and ‘who’ a law degree (as well as a FD) is for. This is a matter of particular concern for the SLSA. A law degree, whether or not it is a LQD, is an academic qualification designed and assessed by academics. The paper neither addresses the purposes of a law degree nor does it fully consider the range of students who choose to read law. A law degree is above all an academic qualification. Many students choose to read law with no thought of entering the legal profession and, indeed, the majority of law graduates do not go on to practice law. It is, thus, crucial to acknowledge that, fundamentally, a law degree is academic in nature. Indeed, university education in law is not funded to provide for the training needs of legal or other professions. More specifically, the Funding Council opposes the suggestion that the specific training needs of professions should be paid for out of public funds. As such, it should not be considered to be either primarily or solely a route into the legal professions. As is often the case, the present consultation fails to acknowledge this, choosing instead to consider only the nature and quality of LQDs from a professional perspective.

 

In addition, increased regulation of LQDs and oppressive regulation of FDs may entail that the students progressing through this route have less or no opportunity to study subjects other than the Foundation subjects within their degree programmes. This could severely restrict their experience of higher education. It would also impact upon the content of their LQD in relation to the definition of the academic stage provided by the Report of the Committee on Legal Education in 1971 (cited in the Discussion Paper).  The second requirement stipulates that training be broadly based with some exposure to other disciplines and techniques. Socio-legal scholarship and teaching, with its inter- or multi- disciplinarity, assists greatly in this regard. However, whilst some such teaching takes place within Foundational subjects, it also takes place in optional subjects which students taking the FD route may have little or no access to were restrictive regulation to be adopted. In addition, such regulation may prevent them from choosing to study non-law subjects which again could be highly beneficial in relation to both the LQD and their own intellectual development. 



There is a further problem with restricting the non-Foundation subjects that a FD student could study as part of the LDQ. As a consequence, such students might have little or no opportunity to learn and use the more generic skills which a (law) degree can provide. For example, if FD students were forced merely to do core subjects they may be unable to undertake a dissertation. The research and writing skills that the process of producing a dissertation can provide are transferable skills. Indeed, they are skills which are highly regarded by employers of all kinds, including the professions.



Increased regulation would also impose unnecessary burdens upon education sectors (FE and HE) which are already under huge pressure to perform. Such proposals would be likely to be resisted.



Whilst the Consultation mentions both widening access and increasing participation (para. 1, 3) it unfortunately fails clearly to distinguish between these terms (this is also true of the Discussion Paper). As a result, the document does not clearly explain the profession bodies’ perspective on or commitment to these distinct policies. The impression created is that widening access changes the way in which higher education is delivered (para. 1) but also offers benefits which the professional bodies should take advantage of (para. 3). In contrast, it seems that the increase in participation poses challenges for both the professional bodies and law schools which should be responded to (para. 3). This is neither an accurate nor a full account of the relevance of either policy to law schools or professional bodies. In addition, the failure to state the benefits offered by widening access is unfortunate. If FDs are intended, in part, to widen access to higher education and this in turn is beneficial to the professions this needs to be clearly stated. Further, the establishment of FDs supported and ‘recognised’ (in the sense that they provide a route into and/or a part of LQDs) by the professions should be based upon an understanding of the benefits of both increasing participation and widening access. 



However, it is important for professional bodies to recognise that widening access is not merely about higher education, including both the FD and law degrees but is also about the professions. If students choose to take a new FD and LQD route to the professions their different backgrounds should not mean that their access to the professions is limited or restricted to certain types of practice because of their backgrounds. For example, top city firms who select students, in part, on the basis of A level grades, are already hampering efforts to widen access.



It is hoped that, despite the tenor of parts of the Consultation paper, moves will be made by the professional bodies to support legal and law-related FDs as forming a part of QLD. Professional bodies have an important role to play in facilitating the creation of such courses. Flexibility and openness rather than suspicion and unnecessary regulation of the FE and HE sectors will be required as FDs are developed.  



Regulation of FDs by professional bodies should be kept to a minimum – indeed, the existing regulation of institutions awarding LQDs should be sufficient. However, the Bar and Law Society have an important role to play in supporting new initiatives and advising, for example, on course content to facilitate a new route to obtaining an LQD. Indeed, FDs are intended to be designed with employers and the relevant professions in mind. Thus, the White Paper (‘The Future of Higher Education’, paragraph 5.23) announces the establishment of a new national network of universities (‘Foundation Degree Forward’) which will not only offer a dedicated validation service for FDs but also act as a national centre for foundation degree expertise, ‘liasing with … professional bodies to draw up frameworks for foundational degrees’.



More generally, in terms of quality the White Paper emphasises at various points the need for FD provision to be of high quality and at level I (for example, paras. 5.21, 5.23). The guarantee of quality will be provided by franchise or consortium arrangements between the FE and HE sectors, HEFCE where there are no obvious higher education partners, and/or by Foundation Degree Forward. 









SPECIFIC RESPONSES:



Should the professional bodies permit universities to admit a student to a qualifying law degree and give credit in respect of legal subjects studied as part of the foundation degree which the student successfully completed?



The tone of this and the other questions is troubling. It is suggestive of protectionism and seems to be based merely upon speculation as to the nature of the FDs which might in the future be set up. A reluctance to become involved and engage with potential providers seems to reflect a feeling that this route to the professions should be rejected without serious consideration.



Given that FDs are so new the professional bodies should actively work with potential providers to encourage the creation of courses, some of which, amongst other things, allow for admission to a QLD and give credit for legal subjects. Indeed, FDs were, in part, expressly created for employers and the professions as the White Paper states. Thus, for example, paragraph 3.18 states that one of the key features of FDs is that ‘employers play a role in designing courses, so that both they and the students can be certain that they will be gaining the skills that are really needed’. More specifically, paragraph 5.23 states that the new national network of universities (‘Foundation Degree Forward) will, amongst other things, liase with professional bodies to draw up frameworks for FDs. The aim seems to be to ensure high standards, high quality and that relevant skills and subjects are taught. This is viewed as being in the best interests of students, employers and the professions.





The question, thus, seems to miss the point in relation to FDs. The professional bodies should engage with potential providers and Foundation Degree Forward to help design FDs where progression to the LQD is to be an expressed aim of the course and credit for subjects already studied may be given. However, any such engagement should avoid being overly prescriptive and regulatory in relation to either the FE of HE sector. 



At present, as the Discussion Paper notes, there is one HND law programme recognised by the Law Society as constituting an element of the QLD  - with progression into the second year dependent upon successful completion at distinction level. In addition, ILEX is also recognised as providing, in some circumstances, an alternative route into one of the professions. This is to be welcomed but is presently limited to the Law Society. The opportunity to expand such alternative routes should be embraced by the professional bodies. In addition, as HNCs and HNDs are to be incorporated into the FD framework (White Paper, para. 3.21), the professions’ position needs to be re-examined. 



This question is phrased in an unfortunate manner. In general, whether or not universities admit FD students onto a degree programme is an academic matter. Universities are, after all, experienced in admissions. As to admission to the LQD and the giving of some credit for legal subjects studied, this is again to a large extent a matter for a particular university to decide. Universities which accept such students onto the LQD should, of course, assure themselves of the standards and quality of the particular FD and external examiners should play a role in relation to this (see further below). In addition, if FDs are level I qualifications and elements of a law degree are taught at level I, there should not be any grounds for an automatic rejection of this idea.



If the concern is that the skills and work elements of FDs will not be of sufficient quality this can be easily addressed. Time spent on FDs working with barristers and solicitors can easily (and should) be organised, supervised and monitored by the professional bodies. There is an obvious role for the professions to play here in relation to those students who wish to obtain an LQD via a 2+2 or 2+1 route.



In addition, it might be assumed that the professional bodies would welcome more skills based routes into the professions. Indeed, the Discussion Paper suggests that the Joint Academic Stage Board would prefer the QLD to include a skills-based element, although it is recognised that this is not possible both because a law degree is an academic qualification and as HEFCE funding is not provided for such initiatives (p.11).



Here, the assumption seems to be that standards will not be sufficiently high on FDs. However, if FDs are to be run or overseen by HEIs (where there are partnership arrangements), or by HEFCE (where no partnership is available) and by Foundation Degree Forward (para 5.21-3 White Paper) and are a level I qualification these concerns seem to be over emphasised. In addition, the involvement of the professional bodies in designing FDs with a progression route on to LQDs would presumably address this issue.







Should it be possible to give credit in respect of:

All the Foundations of Legal Knowledge;

Only some of the Foundations and if so, which?

Only the 60 credits available on a qualifying law degree for the study or other legal subjects?



Credit should be given for those Foundations studied on the FD – assuming that FDs are level I qualifications and that not all of the Foundations are studied within a FD. The proper balance should be similar to that on the current LQD. This would allow some Foundations to be studied at level H. It would also allow greater flexibility for a student in choosing non-Foundation, optional law and non- law subjects at level H. 



If credits are given, should it be possible for a student to be admitted to the final year of a qualifying law degree on the successful completion of a foundation degree where the foundation degree has been designed with a clear progression onto the final year?



Where final year progression is part of the design of a FD of course this should be possible. The question rather is whether such courses should be designed and, indeed, how they should be designed. Law Schools and the professional bodies should be involved in course design whether a 2+2 or 2+1 model is intended. Perhaps a 2+2 model might be a starting point with the possibility of introducing 2+1 models in the future.



Also, presumably, a 2+1 model could require higher standards of attainment from a student in order for progression to occur. Indeed, paragraph 3.21 of the White Paper states that greater freedom will be given to universities in determining the arrangements for progression to an honours degree – with the aim of meeting the needs of students and employers (including presumably the professions). The needs of students and employees are, thus, central to this issue as well.



It is, however, important that the possibility of 2+1 models is considered. Given that FDs are, in part, intended to widen access and that fear of debt is a barrier to widening access, a shorter route to the professions would be attractive to potential students. Also, it should be remembered that some of these students may be ‘mature’, may have substantial experience of employment and may also be attracted by a route to the professions that allows them to earn while they study.





If progression from a foundation degree to the final year of a qualifying law degree is not to be permitted, what would be the justification and basis for that policy?



Presumably a FD course, including a higher standard of attainment, could be designed to adequately prepare a student for the final year of an LQD. 



If progression onto a final year is to be committed, should there normally be a bridging programme between the foundation degree and the final year of the honours degree? If so, what should it contain and what should be its duration?



A bridging programme is a positive suggestion and could certainly be beneficial for students. Similar programmes already exist where there are collaborations between FE and HE involving progression onto degree courses. Such a programme could take the form of a summer course. As to its contents, that would to some extent depend upon the design and content of the FD but should seek to ensure and support the student’s progression.  



The Joint Statement requires some study of legal subjects to be in the final year. If a foundation student is admitted to the third year of a qualifying law degree, how much of the final year should be devoted to the study of legal subjects?



Not the whole year to allow for more well rounded graduates. Some flexibility should, therefore, be allowed.



Should a university be permitted to give credits to a student in respect of legal subjects studied on a foundation degree awarded by another institution? If yes, should this be permitted in all cases or only where progression on to a law degree has been expressly articulated in the foundation degree programme



Arrangements for progression should be in place before a FD begins if progression onto a law degree or LQD is one of the FD’s aims. Students would need to be assured before embarking upon such a course that progression arrangements, assuming adequate levels of attainment, were in place. Ideally such arrangements should avoid specifying a particular LQD provider to allow for student choice and flexibility. If the professional bodies are involved in course design and approve progression arrangements this need not be an issue.





Would answers to the questions posed in 1 to 6 be easier to determine if the professional bodies explicitly defined the level at which legal subjects on a qualifying law degree should be taught and assessed? If so, would all legal subjects, including the Foundations of Legal Knowledge, be taught and assessed at the same level? If not, at which level should the legal subjects be taught and assessed and how should these be defined?



The current arrangements are adequate and should be followed in relation to the FD route. Increased regulation would be unhelpful. Instead support and advice should be offered. 



If credit is given for legal subjects studied as part of a foundation degree, how can the professional bodies be assured that minimum standards are being met? Is the fact that the foundation degree will be subject to the awarding institution’s own approval and review procedures sufficient to ‘safeguard the standards of traditional honours degrees’?



If professional bodies are involved in course design this problem should be removed. In addition, the LQD awarding institution’s review procedures along with the oversight of external examiners and Foundation Degree Forward should be sufficient.



What role should the professional bodies have in respect of the provision of resources for foundation degrees where credit is given for legal subjects? What library provision should be expected where the course is taught away from a university? What steps should be taken to ensure staff teaching the course have access to good scholarship which the Government recognises as ‘essential for good teaching’?



Library provision will be an issue, although in some cases arrangements could be made between the FE and HE sectors to share facilities. Of course, this would also require some degree of increased resources for HE providers. Professional bodies should ensure that provision is adequate before progression onto the LQD is agreed. Further, financial support for FD providers from the professional bodies would be one means of expressing support for and a commitment to widening access. At present both professional bodies state their recognition of the benefits of widening access (for example in this Consultation paper) and of the importance of promoting diversity within the professions. Indeed, the LCD also recognises these prioritises. However, little is currently undertaken in order to support such statements. 



Library provision might reasonably be expected to be more focused upon particular subject areas where the course is taught away from a university.



Where the FD provider is an FEI with no previous experience of LQD provision and no links to an HEI this may be an issue but could presumably be rectified in a number of ways. Foundation Degree Forward’s role here would seem important. Where there are links or the provider is an HEI less or no problems would be posed.



 

If it is decided that no credit at all is given to the study of legal subjects on a foundation degree when a student progresses onto a qualifying law degree, what grounds could be put forward to justify that decision?



For all the reasons stated above this would be unjustifiable.



In light of the rapidly evolving structure of higher education, does the present Joint Statement contain sufficient safeguards to ensure the rigour of the academic stage of the training for the legal profession? If not, how should it be amended?



Previous SLSA consultation responses have strongly resisted alterations to the Joint Statement. Given that the latest version of the Joint Statement on Qualifying Law Degrees came into effect for all law degrees commencing after 1st September 2001, it seems somewhat premature to propose changes to the requirements in relation to qualifying law degrees at this time. The impact of recent changes should first be monitored and assessed. 



No evidence is presented to show that the present formulation is inadequate. As previously noted, a law degree is an academic qualification. It follows that academic lawyers possess the expertise to decide the detail and ensure the rigour of the law curriculum. If professional bodies are involved in the design of FDs such concerns need not be an issue.

 

In addition, increased regulation would severely limit academic freedom, place unnecessary additional pressures upon Law Schools and restrict student choice. Law degrees should offer a broad education for both those students wishing to enter the professions and those who choose other career paths. In particular, the SLSA wishes to underline the important role which socio-legal research and teaching now play within the provision of legal education.





CONCLUDING COMMENTS



It is unfortunate that the tone of this Consultation is not more supportive of FDs and seems instead to take a protectionist approach based upon an apparent suspicion of new qualifications. FDs could provide a new route to the professions that widens access. The professional bodies should engage with potential providers and Foundation Degree Forward to facilitate their creation and support progression to the LQD without increased and unnecessary regulation of FDs or the LQD. In addition, it is important for professional bodies to recognise that widening access is not merely a matter for higher education providers. It should also be taken seriously and actively promoted by the professions. If students choose to take the new FD and LQD route to the professions their different backgrounds should not mean that their access to the professions is limited or restricted to certain types of practice. For example, top city firms who select students, in part, on the basis of A level grades, are already undermining efforts to widen access.



Lois Bibbings (on behalf of the Socio-Legal Studies Association)

SLSA Executive Committee Member

School of Law

University of Bristol 
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